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Arising out of Order-In-Original No. 132/AC/DEM/MEH/ST/IMC Equipments/2021-22 dated

(s-) 31.03.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

37 f9a4ai qr arr 3l '9'ctT /
M/s IMC Equipments Service, 102, Mehta Nagar

('cf) Name and Address of the Society, Opp. Police Headquarter, Mehsana, Gujarat
Appellant - 384002

Rl& rfaz srfa-snr sriatr srsra mar?at az sr am2gr k fr zrnfnfR aatg WT,&

rf@east #Rtsf rzrar+twr rear rad#mar2, #rf an2gr hf@c gt «mar?l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wra4rmtglrrma:
Revision application to Government of India:

(1) ariasgrar gra f@fa, 1994 ft nu aa ft aatuihapates arr #t
3q-er ah qrsq4 ah siasiagtu smear zf Ra, +taa,e iar, u«a fa++Ir,
atfr+ifs, Rlaa tr +rat, iati, &fa«: 110001 cm- cFl'~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(en) 'lfR 1TTc1 ft ztf amrsa @Rt gtRmr ark 'fr fa#Rt asrt rt tr #tar zn ff
· i.. sos(r a a@ sre(miaura §0: l=!11T , z f#Rt nssra zr suer ar2 ag ft#tar

, ft sernr a zta#t sin#tr&eh.
e

1

In case of any loss of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course



of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(ea) aharzftrz#r fi-l ll Yfa a l=!"IBara Raf4fur arz#tr green mgmt "91:

3raa granRazritta hang fata ur rear i faffaa z
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of d'uty.

(T) sifa squat ft area gen rat af it spelt hf@ztrt+?sir s?grt<a
err vi fRr a1f@an rga, fl h ta uRa atqr r ararafar af@2Ra (i 2) 1998

enrr 109 arrRgn flu tzt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~-3,91~1 ~ (3-l"flc;r) Gilll--!lctffi, 2001 fr 9 a ziafa faff&eya ien sz-8 err
m-zj'f , hfa star h 4fa z2gr fa featfla saga-s?grasfzr Rt tat O
fat a rr fa zaa far star Reul sh rr arar # gr gff iafa aT 35-< #
fafRa ft# girarrkzq h arr €b-6 arr Rt If +ft2ft arfeq

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

( 3) Rf@as zraaa a arr nzi iaqza v4 arrqt zr 3aa4 @tat sq?t 200 / - ~~#
srg sit azi iaqzm va tak ratgtat 1000/- ftRtwar Rt s#rut

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

fr gen, #hrsgra gr«eauara cf@la +uarf@lawrh 1fa 3-l"flc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) {taaqlar gensf2fa, 1944 ft arr 35-f1/35-z eh iaifa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2)

sgrar gcerviat 74fa +rarf@raw (free) Rt uf@Gaar faff, zrarara 2d +tr,

agrl war, aza,Paa1r, &ziarar-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

a peal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
·s, ed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

. against (one which at least should be accompanied by a fee of~ .
e 2
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour;;.,.of Asstt. Regist8!;. of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) z4faz srs ii m&rksii #rmgrgr at r@taqigr a fuf mr ratsvj
n famar if@u s as a gt gu st f far st #tfa hfu ztnfnfa aft«r
~c!?r" 1:1:fi 3ifu znt#4tr Tzar #tva 3ear f#rt star at

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rraa g«a z@fur 1970 rr @if@la Rt gal -1 a ziafa feiRa fag gar s
rarer rqr?gr zrnf@fa ff4 If@lat ah z2gr r@la ft vasfs6. 50 #r cfiT rl{ I l\ 10 l\

area Rease «atgtrarfgg
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) < sat af@ra tr«t c!?r" fieaa fail fr 3it ft etstaff« fat star z t ft
green,hatgra gr«caqi hataz srflfl +rrarf@el4wr (araffaf@) fr, 1982 Rf@a al
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flat g«a, #r3gr«r gra vi karat zflrr rztnf@raw (R@«ez) tuf afta +tra
i=i cficfcl.{4-li41 (Demand)~~ (Penalty) cfiT 10% pfwmar sf7arf 2l zraif, sf@rm fwtr
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

el{tr sure gr«ea sit hara h siaif , gf@agt afarRt iT (Duty Demanded) I

( 1) is (Section) 11D t cfQd f.:rm-furum;
(2) fratndz #fez Rt ufrr;
(3) ad #fezfaithfr 6 %azakrf@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <r an2gr ,fash uf@2rawr uzt area rzrat sea at aus fa(R@a gt atif#z+z
green 10% garr sit szt hazvs fa(fa gt aa ave? 10% ratr Rt sr raft el

.i
•. In view of above, an appeal against this order shall lie before the Tribunal on

• yment of 10% of the duty demanded where duty or duty and penalty are in dispute,
j ~ penalty, where penalty alone is in dispute." · ,

,,.,s 3
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F.No.GAPPL/COM/STP/1569/2022

rf)farz?/ ORDER-IN-APPEAL

The present appeal has been filed by M/s. IMC Equipments Service, 102,

Mehta Nagar Society, Opp. Police Head Quarter, Mehsana, (hereinafter referred to as

"the appellant") against the Order-In-Original No.132/AC/DEM/MEH/ST/IMC

Equipments/2021-22; dated 31.03.2022 (hereinafter referred as 'impugned order),

passed by. the Assistant Commissioner, CGST & C.Ex. Division-Mehsana,

Commissionerate-Gandhinagar [hereinafter referred to as "the adjudicating

authority"].

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. AGBPK2167MST001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were

observed in the total income declared in Income Tax Returns/26AS, when compared

with Service Tax Returns of the appellant for the period FY. 2014-15. In order to

verify the said discrepancies as well as to ascertain the fact whether the appellant

had discharged their Service Tax liabilities during the period FY. 2014-15, letter/ e

mail dated 19.06.2020 was issued to them by the department. The appellant failed

to file any reply to the query. It was also observed by the Service Tax authorities

that the appellant had not declared actual taxable value in their Service Tax Returns

for the relevant period. It was also observed that the nature of services provided by

the appellant were covered under the definition of 'Service' as per Section 65B(44)
t

of the Finance Act, 1994, and their services were not covered under the 'Negative

List' as per Section 66D of the Finance Act,1994. Further, their services were not

exempted vide the Mega Exemption Notification No.25/2012-S.T., dated 20.06.2012

(as amended). Hence, the services provided by the appellant during the relevant

period were considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the FY. 2014-15 was determined on the basis of value of

difference between 'Sales of Services under Sales/Gross Receipts from Services.(Value

from ITR)' as provided by the Income Tax department and the 'Taxable Value' shown in

the Service Tax Returns for the relevant period as per details below:

0

0
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TABLE
(Amount in Rs.)

F.Y. Taxable value as per IT Taxable value Difference of Service Tax Amount of
data i.e. Total declared in ST-3 value Rate Service Tax
amount paid/ Returns [including not paid/

credited under 194C, EC, SHEC] short paid.
194H, 194] or sales /
Gross Receipts from
Services [From ITR]

(1) (2) (1)-(2) = (3) (4) (5)

2014-15 28,37,535 0 28,37,535 12.36% 3,50,719

4. Accordingly, a Show Cause Notice was issued to the appellant vide F.No.IV/16

13/TPI/PI/Batch 3C/2018-19/Gr.II, dated 25.06.2020, wherein it was proposed to

demand and recover:

(i) Service Tax amount of Rs. 3,50,719/- under proviso to Section 73(1) of

0 the Finance Act, 1994 readwith Section 68 of the Finance Act, 1994.

(ii) Interest under Section 75 of the Finance Act, 1994 on the above amount of

Service Tax.

(iii) Penalty under Section 770, 77(2) and 78 of the Finance Act, 1994.

5. The Show Cause Notice was adjudicated vide the impugned order wherein the

adjudicating authority has:

0

(i) Confirmed the demand of Service Tax amount of Rs.3,50,719/- under

proviso to Section 73(1) of the Finance Act, 1994 readwith Section 68 of

the Finance Act, 1994;

(ii) Ordered to pay interest under Section 75 of the Finance Act, 1994 on the

above demand of Service Tax.

(iii) Imposed Penalty amounting to Rs.3,50,719/- was imposed under Section

78 of the Finance Act, 1994;

(iv) Imposed Penalty of Rs.10,000/- was imposed under Section 77(2) of the

Finance Act, 1994;

(v) Imposed a penalty @ Rs.200/- per day till the date of compliance or

Rs.10,000/-, whichever is higher under Section 77(1)(C) of the Finance

Act, 1994 was also imposed.

(vi) Option was given for reduced penalty vide clause (ii) of the second proviso

to Section 78(1) of the Finance Act, 1994.
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6. Being aggrieved with the impugned order, the appellant have filed the present

appeal on the following grounds:

► The impugned order is a non-speaking order. And does not any specific

findings or provide any justification for clubbing receipts of another

businesses one of which is separately registered under Service Tax and

another engaged in provision of exempted services only, as taxable turnover

of IMC Equipments Servic;e.

► The appellant submitted that they have not provided any service during the

FY. 2014-15 as the said registration was surrendered long back.

► The whole exercise of the adjudicating authority is futile as they have neither

provided any service for received any consideration under the Service Tax

Registration No.AGBPK2167MST001.

► The adjudicating authority has not appreciated the fact that all receipts /

income appearing in Form 26AS forming basis of issuance of SCN does not

pertain to the appellant and is matching with the receipts of business carried

out in the name of Target Equipments Service, which is separately

registered under Service Tax andActive Fabricators, which is engaged in the

provision of job work service, which are exempt under Notifjcation

No.25/2012-S.T., dated 20.06.2012 (as amended).

► It is amply clear that SCN proposing demand on the appellant for turnover of

another registered person having separate registration that too when

appropriate tax has been paid on such receipt is void-ab-initio and is liable to

be set aside on this count alone.

>> Similarly, it is amply clear that SCN proposing demand on the appellant for

turnover of another business of the appellant which is engaged in provision of

exempt service is void-ab-initio and is liable to be set aside on this count also.

► Commonly the receipt/ income reported in Income Tax Return/ Form 26AS

comprises of receipts / income of all business carried out under the same

PAN even though having different trade names / separate Service Tax

Registration. The appellant during the personal hearing before the

adjudicating authority has explained that there are 3 different trade names

under the said PAN, out of which two were separately registered under the

Service Tax and the remaining third is not registered as it is providing

exempted services only. To justify the submissions, the appellant has

0
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submitted copies of invoices issued from .the business under the trade name

of "Target Equipments " and challan evidencing payment of Service Tax

before the adjudicating authority but the authority has blindly included the

turnover of manpower supply services provided by "Target Equipments" in

the turnover of the appellant and confirmed the demand without considering

the fact that the same is pertaining to the another business of the appellant

which is separately registered.

► Similarly, the adjudicating authority has also included the turnover of the job

work services provided by "Active Fabricators" in the turnover of the

appellant and confirmed the demand without considering the fact that the

same is pertaining the another business of the appellant which is wholly

exempt from the levy of the Service Tax vide Notification No.25/2012-S.T.

dated 20.06.2012 (as amended).

► The appellant has relied upon on various case laws in support of their claim

and contended that they have not contravened the provisions of section of

Finance Act, 1994, hence not liable to any Service Tax, interest thereon and

penalties.

► The SCN is barred by limitation.

7, Personal hearing in the case was held on 10.01.2023. Shri Gopal Krishna

Laddha, Chartered Accountant, as authorized representative of the appellant,

appeared for the hearing. He reiterated the submissions made in appeal

memorandum and also submitted a copy of Form 26AS in respect of the appellant

(Proprietor) and Registration Certificate No. AGBPK2167MST002 of M/s Target

Equipments Service, another firm of the appellant, in support of his contention.

8. I have gone through the facts of the case, submissions made in the Appeal

Memorandum as well as submissions made at the time of personal hearing and the

materials available on the record. The issue before me for decision is as to whether

the impugned order confirming the demand of Service Tax amounting to

Rs.3,50,719/-, along with interest and penalty, in the facts and circumstances of the

case, is legal and proper or otherwise. The demand pertains to the period to F.Y.

2014-15.
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9. It is observed that the appellant was issued SCN on the basis of the data

received from the Income Tax Department and the appellant was called upon to

submit documents/required details in respect of the difference found in their

income reported in the ST-3 returns as compared to the Income Tax Returns.

However, the appellant failed to submit the required details. Therefore, the

appellant was issued SCN demanding Service Tax on the differential income by

considering the same as income earned from providing taxable services. The

adjudicating authority had confirmed the demand of Service Tax, along with interest

and penalty vide the impugned order.

10. I find it pertinent to refer to Instruction dated 26.10.2021 issued by the CBIC,

wherein it was directed that:

"2. In this regard, the undersigned is directed to inform that CBIC vide
instructions dated 1-4-2021 and 23-4-2021 issued vide F.No. 137/472020-ST, has
directed the field formations that while analysing ITR-TDS data received from
Income Tax, a reconciliation statement has to be soughtfrom the taxpayerfor the
difference and whether the service income earned by them for the corresponding
period is attributable to any of the negative list services specified in Section 66D
of the Finance Act, 1994 or exempt from payment of Service Tax, due to any
reason. It was further reiterated that demand notices may not be issued
indiscriminately based on the difference between the ITR-TDS taxable value and
the taxable value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation offacts and submission of the noticee."

10.1 However, in the instant case, I find that no such exercise, as instructed by

the Board has been undertaken by the adjudicating authority, and the impugned

order has been issued only on the basis of the data received from the Income Tax

department. It has been contended by the appellant that the registration certificate

of the firm, to which SCN has been issued, was surrendered long back. The appellant

had two other firms in his name, both the firm being proprietorship firm. The

transactions in question were done from these two firms. The adjudicating authority

has not given any findings on the contention of the appellant. As per the principles

of natural justice, the adjudicating authority should have verified separate turnover

0
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of all the business operatingunder the same RAN and taxability of services being

undertaken in each business as contended by the appellant. This has not been done

in the matter. Therefore, I find that the impugned order has been passed without

following the directions issued by the CIBC. Further, the impugned order is a non

speaking order passed in violation of the principles of natural justice. Hence, the

impugned order is not legally sustainable and is liable to be set aside.

10.2 It is further observed that the appellant have made various submissions in

their appeal memorandum and submitted documents in support of them. They have

also contested the demand on limitation. In view of the above, I am of the

considered view that in the interest of the principles of natural justice, the matter is

required to be remanded back for denovo adjudication after affording the appellant

the opportunity of submitting documents in support of their contentions and give

findings thereon.

11. In view of the above, the impugned order is set aside and the matter is

remanded back to the adjudicating authority for adjudication afresh, after following

principles of natural justice. The appellant is directed to submit their written

submission to the adjudicating authority within 15 days of the receipt of this order.

The appellant is also directed to appear before the adjudicating authority as and

when personal hearing is fixed by the adjudicating authority. Accordingly, the

impugned order is set aside and the appeal of the appellant is allowed by way of

remand.

12. flaaaf arraf Rt&fa Rszrt sqtaa a fan star?l

The appeal filed by the appellant stands disposed of in above terms.
~
I

d-t$5
--(Akhileshi<umar)

Commissioner (Appeals)

Date: 09.03.2023

Attest~d
+%o

(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD / SPEED POST

M/s. IMC Equipments Service,
102, Mehta Nagar Society,
Opp. Police Head Quarter, .
Mehsana, Gujarat

Copy to:

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.E., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate:
Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

·-9gr7e
6. P.A. File.
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